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INTRODUCTION

The modern theories of punishment ave fourfold, wiz.,
preventive, deterrent, reformative, and retributive. Modern
jurists view punishment from the deterrent and reformative
standpoints, while® primitive peoples viewed it from the re-
tributive standpoint alohe. An analysis of any ancient Penal
Code, Hindu or Muhammadan, prevalent in India, shows
that the retributive theory was in vogue in the country in
those days. Modern jurists are bent upon reclaiming offenders
as useful members of the sdciety. -So punishments which tend
to render offenders less fit for citizenship, e.g., mutilation of
their limbs, are now totally discarded. Moreover, ¢he dis-
tinction between civil and criminal law, the p’}inciple of strictly
individual responsibility, the distinction between the intentional
and the unintentional, the conception of the court as an
impartial authority to trv the merits of the case, the exclusive
reliance on evidence and %esbjmony, the execution of the court’s
decision by, a public force—all are matters non-existent in
primitive times and their establishment is the result of a slow
historical process. Crime, like everything else that men do
or suffer from, is the outcome of definite conditions. These
conditions may be psychological or physical, personal or
social. They arise in the character of the agent as it has
grown up in him from birth in interaction with the circum-
stances of his life. We may recognise them in social surround-
ings, in overcrowding or underfeeding, in the sense of despair
produced by the denial of justice, or in the overweening
insolence of social superiority. But whatever they may be,
if we wish to prevent crime, we must discover the conditions
operating to produce crime and must act upon them.

The present treatise Dandaviveka which is a medieval
fasm; work by Vardhamana Upadhyaya, based on primitive
ideas, is divided into seven Chapters, wiz., Introductory
(zmufesy), Murder, Theft, Rape, Defamation, Assault, and
Miscellaneous (gshia@=).
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The Introductory c’hapte’r contains the following topies :—
(1) Vices following from the non-punishment of punish-
ables,

(2) Merits of punishment. .
.(3) Materials for the formulation of penal laws.
(4).Responsibilities of legislators.

(5) Enumeration of punishments.

(6) Gradation of mf)netary punishments.

(7) Specific offences and their punishments.

(8) General exceptions to criminal liability.

Of the above eight topics, the last four are more important
and we treat them one by one.

L
Enumeration of Punishments

The, Dandaviveka has quoted a text of Brhaspati, regarding
the kinds of punishments, which runs as follows :—

I fug 4 3959 wgEl wfwa) <A |
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(That is, punishment is fourfold, @iz., admonition, reproof,
fine, and corporeal. It should be meted out by considering
the offender, his pecuniary condition and the particular crime
committed by him.)

On the above text of Brhaspati, Vardhamana, the author
of the present work, has the following interesting note :—-

FWE® (admonition) means rebuking a person with the
words ¢ Thou hast not acted properly *’.

fynzm (reproof) means reproaching a person with the
words, © Fie to thee, villain, perpetrator of evil deeds!”

Hag®@ (fine) is of two kinds, wiz., fixed and fluctuating.
Fixed fine corresponds with the three kinds of crimes (|are’)
and is low, medium, or high.

- Where a proportionate increase of fine is demanded by the
repetition of the self-same offence, the system is of fluctuating
fines, which are generally of two kinds, viz., in terms of panas
and of »magas,l which have been treated in full in the work.

1 A Pana is a copper coin of certain weight, and a masa is the twentieth
part‘of a Pana,
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Corporeal punishment is of three kind¢, »iz., infliction ot pain,
mutilation of limbs, and death proper.

"Pain can be Jnflicted. in four ways, viz., by beating, re-
straint, chaining, and harassing. Beating means whipping;
restraint consists in checking a man’s activities by imprison-
ment and so forth; and chaining implies curbing a man’s free
will by means of fetters, etc. Harassing is of many kinds, viz.,
shaving the head of the culprit, making him mount on an ass,
imprinting his per‘son with the word * thief *’, proclaiming the
specific offence with which he is charged, with beat of drum,
making him patrol the whole city, ete.

Mutilation is of feurteen kinds, inasmuch as there are
fourteen parts of the body which can be mutilated. The four-
teen parts are: hand, leg, organ of generation, eye, tongue,
ear, nose, half-tongue, half-leg, thumb and the seccnd finger
taken together (&%), forehead, upper lip, rgetum, an waist.!

We have next a note to explain ¢ Death Proper ™.

Death Proper is of two kinds, v7z., pure and mixed. Pure
Death is also of two kinds, viz., simple and complicated.
Simple ““ Pure Death > can be effected®by the stroke of a sword.
while the complicated variety occurs as the result of the use of
various means, e.g., riding on a stake. Mixed Death is caused
by the combination of mutilation with other punishments.

Gradation of Monetary Punishments.

UYH-H1EH is fine ranging between twenty-four and ninety-
one panas; WH-&®(¥H is that ranging between two hundred
and five hundred panas; and SwR-&1¥® is that ranging be-
tween six hundred and thousand panas. Pana is a copper coin
of certain weight. A masa is the twentieth part of a pana.
Whenever masa is spoken of in the Code, it is to be construed
as a gold masa; and whenever masaka is spoken of, it is silver
miagaka. A unit of silver is one-seventieth part of a unit of
gold. A dinara is a silver coin, made up of twenty-eight units
of silver ; while a nigka is a gold coin, made up of four units of

1 qerfy-faw-was Srer-ant g i |
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gold. Whenever in the'Code an isolated number is mentioned
" in relation to punishment, it should be construed with panas;
the phrase “gd zwn’’ should thes mean ¢ gwauym zwn”.
A pana is the one-sixteenth part of a karsapana, and a kakini
is the one-fourth part of a pana. A dhéanika coin is composed
of four kargapanas.

A karsa is a certain weight, equal to 16 masas. A dharana
is a certain weight, equal to 10 palas. A pala is equal to 4
karsas. A gufijaisa smallrshrub, used as a measure of weight,
Yava is barley corn used as a measure of weight and is one-
half of a gufija, or 6 or 12 mustard seeds. Sargapa is grain of
mustard seed, used as a measure of weight of very various
value. Tolaka is a weight of gold or silver and is equal to 16"
masas. Krsnala is bla,ck:berry used as a weight. A silver
masa is composed of two krsnalas. Sixteen silver magas make
a Dharanfa, and ten Dharanas make a Satamana. A gold masa
consists of five Raktikas, while a silver maga consists of two
Raktikas and is one-twentieth part of a silver Purana. A
silver masa is usually called as a masaka and is thus differen-
tiated from a gold masa. ‘

Specific Offences and their Punishments. -

Vardhamana has quoted a text?® of Narada to show that
six big categories of offences are the subjects of punishment.
The translation of the text is as follows: Homicide, theft,
violating the chastity of a woman other than one’s wife, two
kinds of severities, and miscellaneous heading are the six
subjects of punishment., To the above text, Vardhamana adds
the following note :—

All kinds of eivil disputes originate from greed or igno-
rance, and so either the plaintiff or the defendant must be
guilty of false assertion of right or concealment of facts,
and hence it is true that punishment is inflicted on the guilty
party, in civil cases also. But the matter discussed in the
Dandaviveka is not at all connected with the punishment
of offences, following incidentally from ojvi] disputes, but

 AAeCy @y T |
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with the suppression of crimes proper. Crimes proper are
those which are reported to the king by spies and in which
offenders are brought before tribunals by the officers of the
king and are tried not from any private complaint. These are
homicide and similar offences, and not civil disput;as like
“taking a debt .

“Taking a debt” is not itself a crime but a civil transac-

tion ; nevertheless punishment is also inflicted in such cases on
the guilty party on wanton denial of the liability. Moreover,
perpetrators of homicide and similar crimes are hauled before a
court of justice and punishment is inflicted after proper trial.
But parties to a civil, transaction such as ““taking a debt®
~are primarily summoned for the ascertaining of the deed
(taking) and similar acts! Punishnients are also incidentally
inflicted on the guilty party, if wanton denial of his liability-
transpires in course of the suit.

General Exceptions to Criminal Liability
The Dandaviveka like the Indian Penal Code contains an
exhaustive Chapter on_‘ General Exceptions to the ordinary
law of punishment”. The Chapter is styled 'Q'Ef‘fﬁ?%q
TwWHTYF@T . A brief summary is given below :
Eleven considerations are worth noting before inflicting
punishment. These considerations are :—
(1) Caste (of the offender).
(2) Subject of offence (as in the case of theft, the article
stolen).
) Amount (of punishment).
(4) Application (of punishment).
) The connection of the offender with august persons
and castes like kings, Brahmins, and those associated
with gods (¢.e., employed in institutions like temples,
ete.).

(6) Age (of the offender).

(7) Pecuniary condition (of the offender).
(8) Merits (of the offender).

(9) Locale (of the offence).
(10) Time (of the coffence).
(11) The particular offence.
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Criminality, a,gain,' is of two kinds, viz., repeated and
. solitary.
Caste
If in the commission of a particuiar crime, a Ouura gets
a certain amount of punishment, then the punishments which
should be awarded in such case to a Vaisya, to a Ksatriya,
and to a Brahmana should be twice, four times, and eight times
respectively, that amount.
Subject
In the case of thefts of all objects of small value, the
punishment shall be five times the value of the object stolen.

Amount

In the case of padc{y-stealing, the punishment should

exceed ten Kumbhas.®
Application

Punishment varies in accordance with five causes, viz.,
absolute immunity from, mitigation, equability, and aggra-
vation of punishment, zu.ld special treatment. The following
classes of persons enjoy absolute smmunity from punishment,
viz., preceptor, officiating priest, *brahmacarin, king, child,
old person, and a person suffering from fell diseases Persons
who commit a crime on a sudden provocation or under the
influence of intoxicants, or who are confirmed lunatics also
enjoy absolute immunity. Brahmins as a caste enjoy the
following privileges, viz., they must be allowed passage while
going, they can enter other persons’ dwelling houses for asking
alms, they can take fuel, flower, and Kusa grass from others’
premises, and they can speak to- others’ wives. Moreover,
of the three kinds of corporeal punishments, the Brahmins
are honourably exempted from the last two, viz., mutilation and
death. The only corporeal punishment which can be meted out
to them is infliction of pain in the shape of imprisonment
or imprinting their person. In severe cases like killing of
an embryo, defiling the preceptor’s wife (lit. bed), stealing
gold, and drinking alcohol, the neck, the rectum, the foot
of a dog, and the penis should he respectively imprinted on

! A measure of grain, equal to sixty-four seers.
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the forehead and the offending Brahmin should be transported
from the territory, with his wearing apparel and valuables, but
should never be put to death.

Mitigation :—In offences like theft which involve a series
of operations, the very attempt is to be punished by the.
infliction of a measure which is one-fourth of the scheduled
punishment, and half the whole wrong which is more than
attempt but less than the completed offence is to be penalised
by half the scheduled punishment. ~

Equability :—When the offence is complete, the punish-
ment should alsec be just what is prescribed in the Code,
neither more nor less. .

Aggravation :—The primary purpose of punishment is
deterring the individual from the fufther commission of crimes.
So the first offender is to be treated mildly and his punish-
ment should be less than the prescribed amount. If the
offender does not, after such curative treatment, show any
signs of discontinuance of his criminal practices, he should
be severely dealt with. In such cases not attenuation but
aggravation of punishment should” be the proper remedy
to root out his criminal propensities. If a group of persons
launches into a criminal enterprise, then twice the preseribed
punishment should be awarded to each of them.

Special treatment :—Admonition is the only punishment
that should be awarded to kings, parents, and similar classes of
persons, if they commit crimes other than homicide. Under
similar circumstances, those that have renounced the world and
are not within the pale of the society of householders, such
as mendicants, are to be penalised with reproof only. Fines
should not be imposed on the untouchables, the Mlecchas
and cheats, thieves and slaves, if they commit crimes. Be-
cause the money of the cheats and thieves is derived from
bad sources, and the king should not defile himself by touching
their money. Slaves are absolutely under the control of
their masters and have no property of their own; hence
they are exempted from fines. On the same principle, similar
exemption is granted to infants, old men, women, and the
afflicted persons. But opulent women are exception to the
above general rule.



Merchants, artisans,® courtezans, warriors and such other
‘persons are not to be deprived of their tools and equipment
in lieu of money payment; the equipment,in the case of
courtezans consists in house, bedding, ornaments and wearing
apparel. The ostensible reason is that impoverished persons
are impelled to commit crimes for their livelihood, and these
crimes affect the king and the State, which should on no account
render them penniless or bereft of any working equipment.
For those persons eke out their living with the help of these
articles; the plenitude of living is the cause of their residence
in the king’s territory ; and the  fact’ of their residence adds to
the well-being of the State. -

In cases where forfeiture of property (of- persons other
than those enumerated above) is the proper punishment, the
king should be leniently disposed and take three-fourths of the
whole property, leaving one-fourth for the subsistence of the
guilty person. Principal offenders are to be carefully differen-
tiated from accessories (i.e., aiders and abettors). If a person
swallows poison and thereby commits suicide by flying into
rage with another person; the second man is simply an abettor
of the crime of suicide, and not a murderer. So his punish-
ment should necessarily be less than that of a murderer.

As a general rule, admonition is the punishment in trivial
offences, reproof in attempts to commit offences, fine in com-
pleted offences and imprisonment or banishment in sedition.
These may run together in case of habitual perpetrator of
heinous offences. The award of punishments in the shape of
admonition and reproof is within the control of the Brahmin
Judge, while it is the look-out of the king himself that proper
pecuniary and corporeal punishments are meted out to the
offenders.  Corporeal punishments can also be commuted into
Pecuniary punishments. A person sentenced to death ecan
requite his sentence by the payment of a hundred gold coins;

one, sentenced to mutilation, by the payment of fifty gold
coiqs; and one, sentenced to transportation, by the payment
of twenty-five gold coins. Fines, if not realised, should be
commuted into terms of imprisonment. This rule applies to
the three lower castes. The Brahmin, unable to pay the whole
amourt at once, may pay it by instalments.



If a person, after working out a térm of banishment, comes
back to his residential territory and again commits crimes, he
should then be imprisoned for life.

Murder

The chapter ¢ 'der is very brief and covers only ten
pages of the printed book. One noticeable feature in the
treatment of the subject is that the < Killing of lower animals
is included within the heading ¢ Murder.”

Murders are generally committed in secrecy and so mur-
derers cannot, as a ruls, be caught red-handed. So the Hindu
system has set down several processes of reasoning by which
- murders can be traced to their origin and accounted for. The
processes are :— i : ‘

(1) If the perpetrator of a murder is not known, the
friends, sons, and relations of the deceased are to
be interrogated by police-officers as to the < fact”
who were at enmity with him.

(2) Questions should also be directed towards the
““facts’’ where the deceased last went, and with
whom, and with what intent, whether the acquisi-

. tion of woman, article or livelihood.

‘3) Information should then be culled from the residents
of the place where the deceased was murdered.

(4) This process of interrogatories is to be carried on by
the officers of the king with skilful persuasion of
the neighbouring subjects.

When the culprit has been traced out by the above pro-
cesses, he should be duly punished.

Punishment for Murder

If members of the three lower castes kill a Brahmin, death
and forfeiture of property should be their punishment. If
similar persons kill a Ksatriya, a Vaisya or a Stdra, a thousand,
a hundred or ten cows should be the respective punishments.
A bull is also to be realised from the murderer for killing a
Vaisya or a Sadra.

The punishment for killing a menstruating woman is the
same as that for killing a Ksatriya. The punishment for
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killing ordinary women %nd lower animals is the same as that
" for killing a Sadra.

If a Brahmin kills members of the three, lower castes, his
punishment will be the same as that of any of the three lower
castes .perpetra,ting the offence. But'if he kills a Brahmin,
sentence of death only would follow and not forfeiture of
property.

Whenever several persons take to belabouring a single
individual out of anger, that person is to be treated as the
murderer, who deals out the terrific blow, which furnishes the
real cause of death. He alone is to be punished with the
scheduled punishment, while all other persons are liable to half
the punishment, inasmuch as they are accessories and are
styled, as the case may be, as a;ntaqg{q, €Y, HIHT, QHATH,
AW AR, TELEAT, JHT2AK, HIH T eto.

He v;ho secures by money the services of another to com-
mit a crime is to be awarded four times the punishment to be
dealt out to the actual wrong-doer.

Theft -
The Chapter on Theft is rathet a big one and contains a
discussion of the following topics :— -

(1) On grocers and dealers for cheating customers by
false weights.
(2) On manufacturers of imitation articles.
(3) On quacks.
(4) On gamblers.
(5) On bogus astrologers.
(6) On persons who extort money by false impersona-
tion.
{7) On chanters of false incantations.
(8) On swindlers and professional eriminals,
(9) On burglars and pickpockets.
(10) On stealers of precious objects.
Vardhamana has defined Theft ag «
other man’s things”.
robbery,

unlawful taking of
He has also differentiated it from
inasmuch as robbery consists in depriving other men
of their property, not surreptitiously but by force. Vardha-
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mana has classified ¢ stealers of mowable property ” under
three heads :—

(1) Robbers (qTegaq)

(2) Cheats (GRTATERT)

(3) Thieves (FTHRTATEAT)

The punishment of the above three classes of stealers
is reimbursement of the wronged party, proclamation of
the guilt of the wrong-doer, and the infliction of the proper
penalty, pecuniary oy corporeal, in accordance with the
circumstances of the case.

Hungry travellers of the twice-born classes, taking the
following articles witlout their owners’ permission, are not
guilty of theft and also do not hold themselves liable for
compensation, wiz., two pieces of sugarcane, two radishes,
a handful of pea, rice, wheat, and so forth.! The above im-
munity is analogous to that provided inesection 85 of the
Indian Penal Code.?

Rape and Similar Offences

The Chapter on Rgpe is very comprehensive and includes
rape, adultery, incestuous-intercourse, unnatural offences, ete.
The subject is first divided into intercourse with married
women and that with unmarried women. Married women
are again subdivided into chaste and unchaste ones, relation
and stranger, and so forth. Unmarried women are considered
under three heads, viz., virgin, outcaste, and prostitute.

A considerable number of pages is devoted to the punish-
ment of defiling virgins, which is of two kinds, wiz., sexual
intercourse and thrusting fingers into the vagina. Unnatural
offences have been divided into two classes, wviz., carnal
intercourse with women against the order of nature and
intercourse with lower animals.

The offences described above, together with those dealt
with under the heading ¢ Assault”, are offences against

! fyshegr Srefwgifeg 3 9 75 |
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2 The above $loka of Manu, though quoted in the Chapter {x@’-‘aﬁfﬁg
F@igaawr, really belongs to theft, and so we have discussed it here.
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Human Body and are “therefore cognate in character. The
only difference is that rape and similar offences originate
from lust, while those described in the Chapter on ¢ Assault”
originate from anger, pride, and jealousy.

A'woman can be kidnapped in thiee ways, viz., by means
of force, fraud, and as a sequel to mutual love. If a woman,
who has been warned by her relations not to converse with
other males, does so converse, she is to be fined a hundred
copper coins. A man who has been similarly warned but
‘who transgresses that warning, is to be fined two hundred
copper coins. The above punishment applies to a single
commission of the offence and to poaer culprits. Repetition
of the offence or resourcefulness of the culprit aggravatese
the punishment, which tHen becomds the fine of a gold: coin.
If a woman approaches of her own accord a man other than
her husband in the house of the latter, the man will not be
held liable for kidnapping.

Brahmins, found guilty of rape, are to be banished from
the territory, after imprinting characteristic figures on their
person. Members of otner castes are to be killed, if they
commit rape upon women of a hisher caste than their own.
But if they commit similar offence upon women of their
own and lower castes, then they should be fined a thousand
copper coins, or in default, mutilation of hands would follow.
The punishment for incestuous intercourse is mutilation of
the penis, followed by other penalties. Persons, guilty of
carnal intercourse with women in their mouths, are to be
fined forty copper coins ; of intercourse with female animals in

their vagina, a hundred copper coins; and of intercourse with a
cow, a gold coin.

Assault

The Chapter deals with assault and offences which proceed
from taking the law in one’s own hands. Every assault
is an action involving three well-defined stages, viz., beginning,
end, and consequences. It can be perpetrated with hands,
stone, cudgel, ashes, clay, dust, and weapons of destruction.
If an assault or similar offence is committed for saving one’s

own life which cannot be saved otherwise,

no punishment
follows.

This immunity from punishment proceeds from a
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pérson’s inherent right of private defence. Hence killing
an assailant ( =@FTT9T ) does not constitute an offence.
The following classes of persons are declared as assail-

ants :—
1) House-burner:
)

(
(2) Poison-administerer.
(3) Armed person.

(4) Stealer of wealth.

(5) Dispossessor of corn-field.*
(6) Kidnapper of wife.

The above six classes of persons are styled st@atfaq
(assailants), only when they are actually engaged in the
*commission of the offences. In cases where they have already
committed the offences or threatef to do such in future,
there is no warrant for taking the law in one’s own
hands and putting the person to death., The retedy in
such cases lies in reporting the case to the king who will
take proper steps in the matter. '

If a person causes bodily injury to another, such as
dislocation or fracture of bones, cofing out of blood from
wounds, then he should provide the aggrieved party with
the necessary expenses of diet and medicine to set him right.
If a group of persons assaults a single individual, the punish-
ment of every one of the offenders is doubled. If a person
strikes another by a cudgel under a sudden provocation,
and death results from the stroke, then the offence will
be treated not as murder but as a rash act not amounting
to murder, and punishment will be awarded accordingly;
for murder is committed with the express intention of putting a
person to death, while ¢ culpable -homicide not amounting
to murder’’ or ¢ grievous hurt” is done with the intention
of injuring a person.  Like the infliction of bodily pain, inflic-
tion of mental pain is also an offence and is punishable.
Unlike the Indian Penal Code, where in section 511 attempts to
commit offences have been deemed worthy of punishment,
the Dandaviveka contains a solitary instance of similar penali-
sation only in the case of attempts to assault.

He who throws ashes on another’s person or beats him with
hands is to be fined sixteen masas. Such punishment will be in-
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creazed twice or thx:ice, * the offence is committed in relation to
women or persons of superior status than that of the offenders.
He who throws dust or clay towards another is to be ﬁne'd -ten
copper coins. He who throws tears, phlegm, sputum, or sunflar
other excretory matter should be fined twenty copper coins.
He who throws stools, wine, or seminal fluid in the lower
part of the body of another person should be fined forty copper
coins. The fine is doubled, if those things are thrown over the
head. He who causes thé flow of bloogi from other’s person by
piercing against the skin is to be fined a hundred copper
coins; but the punishment for piercing against the flesh,
thus causing a grievous hurt, is six diparas (gold coins). The
punishment for causing fracture of bones is .banishment, and
that for assaulting the king is torturing on a stake and then
burning to death.

Ruydeness of Speech or Defamation

The Chapter on Rudeness of Speech is highly argumenta-
tive and treats of three distinet types of speech, viz., cruel
( g ), obscene ( sywits ), and severe ( Y7 ).

« Fie to thee, Iow’-born, fool ”¢is an instance of cruel
speech. * You cohabit with your sister” is an instance of
obscene speech. “Thou art a drunkard” is an-instance of
severe speech. Cruel speech, again, can be of three kinds,
inasmuch as it affects the country, the caste, or the family
of the person spoken against. ‘¢ Persons of the country of
Gauda are quarrelsome,” ¢ The Brahmins are highly avari-
cious,” ““The Vai§vanaras are of cruel habits are respective
instances of the above three kinds.

If altercation ensues between a Brahmin and a Ksatriya,
in course of which rude-speech is uttered by either or hoth
parties, the Brahmin is to be fined HC\SETHT%'H and the
Ksatriya @wrargs.  If the parties are a Vaisya and a Sadra,
similar punishment follows.

Such rudeness of speech is, according to modern law,
“Slander ” which is actionable, only when it causes material
injury to the person affected. Printing being unknown,
publication of -defamatory matter wag well-nigh impossible

in medieval and ancient times, and in this elaborate Penal

Code, no mention of “Libel” is to be found anvwhere. .Tust
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as there are four defences against ¢ L#bel” in modern times,
viz., Truth, Fair comment, Privilege, and Apology, so in
anclent times theye were, two defences against ‘Slander”

, Truth and Apology. If after the utterance of Slander
the person apologised to the aggrieved party that he had
done so, out of ignorance or under sudden provocation, and
would not repeat his conduct in future, then he was pardoned
by the king to some extent and half the punishment was
meted out to him." :

On Miscellaneous Topics

The Chapter deals with the following subjects, wviz.:—
- |TEE, gEe, fTEeng, and gawnleET |

srs® (Rash Act)

g1gH is of five kinds, and includes homicide, theft,
molesting others’ wives, rudeness of spesch, and  assault.
All these acts are called #rw®, because they are done
with pride of power (&w® ). Thus aggression is the
necessary element of all kinds of &jw®s. The five classes
of ®Tgw acts are noth?ng but the subject-matter of the
five foregoing Chapters of ‘the Dandaviveka. So the present
delineation is nothing but recapitulation of the old matter.
Suicide and misappropriation of the property of helpless
persons are also @Ted acts. He who commits suicide
shall be besmeared with filthy things. If he survives,
then he, having made an attempt to commit suicide, should
be punished with two hundred copper coins. He who mis-
appropriates the property of childless widows, bereft of any
kinsmen whatsoever, shall be treated as a thief and pumsh—
ed accordingly.

fageuz (Cause of Action)

The causes for the institution of civil suits and criminal
proceedings are called “ fggrewyz ”’. They are eighteen in
number, viz.:—

(1) non-payment of debts,
(2) deposit and pledge,
- (3) sale without ownership,
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4) concerns arﬁong partners,

5) resumption of gifts,

6) non-payment of wages, »

7) non-performance of agreements,

8) rescission of sale and purchase, .
9) disputes between the owner (of cattle) and his

(
(
(
{
(
(

servants,
(10) disputes regarﬂding boundaries, )
(11) assault, A

(12) defamation (7.e., rudeness of speech),
(13) theft, '

(14) robbery and violence,

(15) adultery (i.e., molesting_’others’ wives),
(16) duties of man and wife,

(17) partition (of inheritance),

(18) gambling and betting.

Fgewigaa (Procedure)

YIFR(I99 concerns itself with rules of procedure and
punishments for false evidence and for the re-opening of once-
decided matter, »

The king should, on receipt of a plaint, issze summons
to the defendant or send messengers to bring him to court.
The king can also exercise control (=t@y ) over the defen-
dant’s person in four ways, viz., in regard to place, time,
sojourn, and work.

“You should not leave this place, or go to a foreign
territory, or undertake any new work, without paying off
the debt owed by you” are instances of the exercise of such
control. )

The royal officer who arrests an innocent person, or lets
loose a culprit, or a person whose trial is sub judice, should
be punished with Sww-zw.

The plaintiff can absolve himself of the liability of personal
attendance in a court of law by deputing the following persons
in lieu of himself, viz., brother, father, son, recognised agent,
servant, disciple, and friend. Idiots, lunatics, infirm persons,
diseased persons, children, and women must always be re-
presented in law suits by their relations,
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Witnesses in civil suits who are bfibed to depose falsely
against a party are to be punished with twice the pecuniary
value of the suit;eand those who, although cognisant of the
facts, deny any knowledge whatsoever at the time of de-
position, are to be fined eight times the value of the suit.
But no fines should be imposed on a Brahmin witness guilty of
such conduct ; he should be banished from the realm. Persons
other than Brahmms who are habltuated to depose falsely,
are to be pumshed with forfeiture of property. A witness
who has been summoned in a money-suit involving the non-
payment of debt but who fails to turn up within six weeks,
must pay up the debt with one-tenth as interest. In other
stits, similar act on the part of the witness entails on him
the payment of three hundred copper coins as fine.

A person convicted of forging a sale-deed shall have hls
fault proclaimed to the public by beat of -drum, and shall
undergo the punishment of mutilation of tongue, hand, or leg.

-~ When there has been an adjudication but the losing party,
insisting on his claim and refusing to be silenced, institutes
a fresh suit, the latter syit should not only be dismissed but
fines equal to four times the pecuniary value of the suit
should be imposed on him. This shows that there was in
ancient times no such thing as the modern principle of res-
judicata (section 11 of the Code of Civil Procedure, 1908),
which bars the re-opening of once-decided matter between
the same parties or their representatives-in-interest.

Then follow several isolated topics of law. The first is
the distinction between an ordinary offence and a State offence
( =9T=T |TTIX ), the second is the enumeration and punish-
ments of State offences, and the third is the exemption from
taxation. ‘

State Offence

The topics dealt with in the foregoing pages of the
Dandaviveka are no doubt crimes which are cognizable by
the king, but the real State offences ( TUTHT FARIY ) are those
which are treated in this Chapter. In these State offences,
the king is informed by his spies of the deviations from the
right path of all classes of men in all stages of life. He then
corrects the offender by the infliction of proper punishment.”
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Enumeration and Punishment
The following come within the category of State offences,
mz.:-—:(l) Transgression of the orders of the king (cf. modern
« gontempt of court,” section 228 of the Indian
Penal Code),
(2) Causing disruption among the prefects of the city,
(3) Causing disaffestion among the subjects, .
(4) Upsetting the code of conduct of the dissenting
communities like the Buddhists and that of
merchants,
5) Quarrel between father and son,
6) Non-performapce of expiatory rites,
7) Discontinuing gifts to deserving persons,
(8) Intermixture of higher and lower castes, and so forth.

-

(
(
(

Punishment for the first offence is death or mutilation;
that for the fifth offence (i.e., furnishing grounds for the
quarrel between father and son) is the fine of STHHTEH
(i.e., copper coins rangfng between six hundred and one thou-
sand). .

He who engages himself in pastimes which.are proper
for the king only, or who puts on royal robes without
the king’s sanction, or who assumes government without being
authorised hy the king to that effect, or who spreads dissatis-
faction against the king (cf. modern sedition as embodied in
section 124 A of the Indian Penal Code), is to be put to death.
Those officers of the king who alter a judicial or executive
pronouncement, or let Joose thieves and profligates are to
be fined with T¥HaTEdET®. Those citizens who take to
injuring one another without sufficient cause, or take up arms
without necessity, or enter into criminal conspiracy, are to
be punished. Those who misappropriate things common to the
village deserve banishment and forfeiture of property.

The lost property of private persons, if traced by the king,
should be made over to the real owners. If the real owners do
not turn up then and there, the king should wait for three
years. If even after the lapse of three years, the same
thing happens, the king should appropriate one-sixth of the
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property, and set apart the residue for the real owner. If
stray cattle are found in the forest, the king should order them
to be penned and make -them over to the real owners. If
this is allowed to continue, the king should confiscate the
stray cattle. He who swims across a river where ferry-éyst-em
exists, is to be fined a hundred copper coins. The principle
underlying the punishment is to be sought for in the conse-
quent diminution of the revenue.

Exemption from Tazation

No tax will be levied from the following persons, viz. :—
a king, a Srotriya, an-orphan, a wanderer, a child, an old
‘man, a woman in lying-in-room, a maiden, and a widow.

The Indian Penal Code and the Dandaviveka

The Indian Penal Code is the substantive portien of the
codified criminal law of British India. It contains twenty-
five Chapters, of which five are introductory and relate to
punishments, general exceptions, abatement, etc., and the
remaining twenty are concerned with specific offences and their
punishments. The Daﬁqla@iveka, on the other hand, contains
seven Chapters only, of which the first is introductory, and the
other six relate to six specified classes of offences with their
punishments. The classification of offences in the Dandaviveka
is neither so exhaustive nor so scientific as that in the Indian
Penal Code. The following offences are not treated at all in
the Dandaviveka, viz. :—

(1) Offences against the State,

(2) . relating to the Army and Navy,

(3) ' against Public Tranquillity,

4) ' relating to Public Servants,

B) -, against Public Justice,

(6) " relating to Coins and Government Stamps,

(7 ,»  affecting the Public Health.

Some sort of fragmentary mention of Sedition and False
Evidence has only been made in the Chapter on Miscellane-
ous Topics. The three Chapters on homicide, rape, and
severity of punishment relate to topics which are parts of
the Chapter XVI of the I.P.C. (i.e., of offences affecting the
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.Human Body). The Thapter on theft comprises subjects
which are dealt with in Chapters XIII and XVII of the LP.C
(i.e., of offences relating to Weights and Measures, and of
offences against Property). The Chapter on rudeness of
speech deals with topics which are included within Chapters
XXI and XXII of the I.P.C. (i.e., of Defamation and of
Criminal Intimidation, etc.). Chapter XVI of the I.P.C.
contains 79 sections and treats of various offences. But
only the following offences have beenntreatéd in the Danda-
viveka in its three analogous Chapters, viz., unlawful homi-
cide, hurt (simple and grievous), kidnapping, rape, adultery,
and unnatural offence. Animal-slaughter has also been treat-
ed alongside man-slaughter.

The Indian Penal Code, sup[;lemented by subsequent

legislation, has laid down eight kinds of punishment, viz. :—

(19 Death. _

(2) Transportation.

(3) Penal Servitude (for Europeans and Americans).

(4) Imprisonment.

(5) Forfeiture of Property.,

(6) Fine.

(7) Whipping.
(8) Detention in Reformatories (for juvenile offenders).

Imprisonment, again, is of three kinds, viz,, simple,
rigorous, and solitary.  The maximum period of imprison-
ment is fourteen years, and the highest amount of fine is
one thousand rupees,

The following table illustrates the punishments laid down
in the Dandaviveka, Those marked with an asterisk are also

preseribed in the Indian Penal Code. The rest are absolete in
modern times ;—
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Penal Servitude,
(Whipping) gImprisonment,
Detention in Reformatories.

The Author

- The Author, Vardhamana Upadhyaya, was the son of
the poet Bhaveda, and belonged to the Bilvapaficaka family of
Mithila. His patron was the King Bhairava of Tirabhukti
{modern Tirhoot Division of Bihar), who was the husband of
Jaya, the celebrated pa,(ﬁroness of Vacaspati*Misra, who wrote
the work Dvaitanirgaya at the instance of that noble lady. In
the sixth verse of the introduction Vardhaméana has spoken of
Gandaka Miéra as his elder brother and of Sankara and Vacas-
pati as his teachers.! There were many persons of the name of
Vacaspati and three persons of the name of Vacaspati Miéra.
Here, Vardhamana undoubtedly refers to the famous fag=mIT
Vacaspati Misra of Mithila, the author of Dvaitanirnaya. Be-
cause both Vardhamana and this Vacaspati Misra are writers
on Smrti, residents of Mithila, and contemporaries, as appears
from the fact that their respective patrons are Bhairava and
Jaya, husband and wife.

Vacaspati Miéra flourished in the first half of the sixteenth
century, and so Vardhaména must belong to that period.
Moreover, Vardhamiana is quoted by Raghunandana whose
time is the second half of the sixteenth century.

The author has written nine works on Smrti, viz., Danda-
viveka, Dvaitaviveka, Gangakrtyaviveka, Paribhasiviveka, Smyti-
tattvaviveka, Dharmapradipa, Smrtiparibhasa, Smytitattvamria,
and Smytitativamria-saroddhara, whmh is an abridgment of
the preceding work. Of these nine Works the first two, wviz.,

1 T TERtET: WEKATWAT ¥ @ IO |
Fofewfasaearaareds aarsee |
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Dandaviveka (the presefit treatise) and Dvattaviveka, relate to
topics of positive law (aqaf[t), while the rest to ritual and
ceremonial law (e and wrafEs ). BPandaviveka is a
Penal Code, dealing with offences and their punishments,
while' Dvaitaviveka is a digest on Civil Law.  Dandaviveka
teems with quotations from the metrical Smrtis of Manu,
Vajiavalkya, Vasistha, Gautama, Narada, Katyayana, Vyasa,
Visnu, and others, from four commentaries of Manu-Smrti,
(viz., Kullika Bhatta, Govindaraja, Medhatithi, and Narayana
Sarvajfia), from the Mitaksara of Vijliane$vara, the cele-
brated commentary of Yajfiavalkya-Smrti, from the Puranas
and various Nibandhas, wiz., Kalpataru, Kamadhenu, Viva-
daratnakara, Vivadacintamani, and of the works of Bhava-
deva, Halayudha, and La.k%midhara. But of all the nibandhas,
the Vivadaratnakara has been mainly laid under contribution.
- Vardham@na invaxiably refers to the Vivadaratnakara as
simply the Ratnakara, which cannot be any other than the
Rainakara of Candesvara Thakkura, as appears from a
comparison of the quotations from it in the present treatise
with the work Vivadarainakara itself. The titles of the
Tarangas (Chapters) of the latter work dealing with criminal
law correspond exactly with those of the Paricchedas
(Chapters) of the former work. The reason of such multipli-
city of quotations from, and correspondence of the titles
of Chapters with, the Vivadaratnakara appears to be the fact
that both the authors belonged to the same country, Mithila
(modern North Bihar), separated only by two centuries.

The Present Edition

The present edition is based on the readings of five
manuscripts, marked %, @, @, ¥, and § respectively. The
T MS. was secured from the Asiatic Society of Bengal,
the @ and a1 MSS. from the Oriental Institute, Baroda, and
the 5 and v MSS. from Babu Brajanandana Sinha Saheb of
Sakri (Darbhanga). To bring out this edition, I consulted the
original Smrtis, the Puranas, and the available nibandhas.

My heartfelt thanks are due to the Oriental Institute
of Baroda and to the inaugurators of the Gaekwad’s Oriental
Series, for kindly permitting me to edit this rare and unique
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Sanskrit work on Positive Law, and gupplying me with four
manuscripts, For the ¥ and & MSS. were sent from Sakri
at the request of the Difector of the Oriental Institute. To
Dr. Benoytosh Bhattacharyya, M.A., Ph.D., the Director, I
wish to pay special tribute for the encouragement and
advice freely bestowed. I also thank the authorities of the
Asiatic Society of Bengal for lending me the MS. marked =.

I had to work hard on this book for about two years
and shall feel my labours amply rewarded, if the book be
of any benefit to Orientalists and lawyers, for whom this is
primarily intended.

BHATPARA :

30th September, 1930. KayaALARRSNA SMRTITIRTHA
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